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THE QUESTIONS PRESENTED 

1. Did the District of Columbia Tax Court err in sustain¬ 
ing a denial by the Assessor for the District of Columbia 
of appellant’s claim for refund of District of Columbia 
estate taxes by holding that such claim must be filed within 
two years from the date the tax is paid regardless of the 
date the Assessor determines that the tax has been overpaid 
and regardless of the date the taxpayer is first informed 
that the tax may have been overpaid? 

2. Did the District of Columbia Tax Court err in denying 
appellant’s prayer that the case be placed on the reserve 
docket until final determination by the Director of Internal 
Revenue of appellant’s pending claim for refund of Federal 
estate taxes? 
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American Security and Trust Company, Executor u/w of 
Florence Monfort Gheen, deceased, Appellant, 


v. 

District of Columbia, Appellee. 


Petition for Review of Decision of the District of Columbia 

Tax Court 


BRIEF FOR APPELLANT 


I 

JURISDICTIONAL STATEMENT 

Under date of August 4, 1955, appellant filed with the 
office of the Assessor, Inheritance and Estate Tax Division, 
District of Columbia, a claim for refund of District estate 
tax paid April 3, 1953, in an amount equal to eighty per 
centum of any reduction which ultimately may be made by 
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the Director of Internal Revenue in the gross basic Federal 
estate tax finally due and payable. Said claim was denied 
by the Assistant Administrator, Inheritance and Estate 
Taxes, Office of the Assessor, on August 17, 1955 (App. 5). 
On September 26, 1955, appellant filed with the District 
of Columbia Tax Court a petition appealing from the denial 
of its claim for refund (App. 1, 2, 3 and 4). Jurisdiction of 
the District of Columbia Tax Court was based upon the 
Act of August 17,1937, 50 Stat. 690, ch. 690, as added May 
16, 1938, 52 Stat. 371, ch. 223, as amended by the Act of 
July 26,1939, 53 Stat. 1108, ch. 367, as amended by the Act 
of July 10,1952, 66 Stat. 543, ch. 649. 

The District of Columbia Tax Court on November 10, 
1955, entered an Order dismissing the petition for lack of 
jurisdiction (App. 10). On November 22, 1955, pursuant 
to Title 47, Section 2404 of the District of Columbia Code, 
1951 Edition, Supplement III [66 Stat. 544, ch. 649, sec. 
3 (b)], appellant filed in the District of Columbia Tax 
Court its petition to this honorable Court for review of the 
decision of the said Tax Court (App. 10 and 11), and on 
December 30, 1955, filed with the Clerk of this Court the 
transcript of the record and the case was duly docketed. 


II 

STATEMENT OF THE CASE 

Appellant is a corporation duly organized and doing 
business under the laws in force in the District of Columbia 
and having its principal office and place of business in the 
said District, where it is engaged in the trust and banking 
business, and files this appeal as the Executor under the 
Last Will and Testament of Florence Monfort Gheen, 
deceased (App. 1). 

This appeal is from a decision of the District of Columbia 
Tax Court, dismissing for lack of jurisdiction a petition 
for review of a denial of a claim for refund of District of 


Columbia estate taxes filed by appellant with the Office of 
the Assessor for said District (App. 10 and 11). 

On February 9, 1953, appellant, as Executor of the 
Estate of Florence Monfort Gheen, filed a Federal estate 
tax return with the Director of Internal Revenue, Balti¬ 
more, Maryland, showing a gross estate of $552,184.90, 
which included the assets of an irrevocable trust created 
by the decedent on March 4, 1930. The value of said trust 
on the date of decedents death was $488,448.06. The Fed¬ 
eral estate tax which was paid when the return was filed 
amounted to $129,386.99 (App. 1). 

A copy of the Federal estate tax return was filed with 
the Office of the Assessor of the District of Columbia and 
on April 13,1953, an estate tax in the amount of $11,514.58 
(80% of the gross basic Federal estate tax [$11,841.00], 
less inheritance tax paid the District of Columbia [$326.42]) 
was paid to the District of Columbia (App. 1). 

Thereafter, the Technical Changes Act of 1953, 67 Stat. 
615, was passed by Congress. This Act became law on 
August 15, 1953, and provided, among other things, that 
an irrevocable trust created by a decedent prior to 1931, 
under the terms of which the grantor retained the income 
for life, was not includable in decedent’s gross estate for 
Federal estate tax purposes (App. 2). 

The elimination of the irrevocable trust from this dece¬ 
dent’s gross estate would result in a revised gross estate of 
$63,736.84 and a net estate of $57,576.99. Accordingly, 
appellant, on September 3, 1953, filed with the Director of 
Internal Revenue a claim for refund of the entire amount 
of Federal estate tax paid on February 9, 1953 (App. 2 
and 3). As of the present date, the Director of Internal 
Revenue has not acted on appellant’s claim for refund. 1 

i While appellant’s brief was being prepared, appellant was advised that an 
audit of its estate tax return had been made by the Director of Internal Rev¬ 
enue. The audit revealed that there had been an overassessment of Federal 
estate taxes in the amount of $129,386.99. Appellant was advised that after 
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On August 5, 1955, appellant filed with the Assessor of 
the District of Columbia a claim for refund of the District 
of Columbia estate tax paid April 3, 1953, in an amount 
equal to eighty per centum of any reduction which may 
be made by the Director of Internal Revenue in the gross 
basic Federal estate tax finally due and payable (App. 3). 
Said claim was based upon the claim for refund of Federal 
estate taxes, which claim had not then (and at the present 
time has not) been acted upon, but which, if granted, 
would reduce the amount of estate taxes payable to the 
District of Columbia. 

Under date of August 17, 1955, appellant was notified 
that its claim for refund of District of Columbia estate tax 
had been denied by the Assistant Administrator, Inheri¬ 
tance and Estate Taxes, Office of the Assessor, but no 
reasons for the denial thereof were stated (App. 5). 

On September 26, 1955, appellant filed a petition in the 
District of Columbia Tax Court appealing from the denial 
of its claim by the Office of the Assessor (App. 1, 2,3 and 4). 

Thereafter appellee filed a motion to dismiss the petition 
on grounds that the District of Columbia Tax Court did not 
have jurisdiction since the appeal did not show that the 
claim for refund was seasonably filed with the Office of the 
Assessor (App. 6). Appellant duly filed its answer to 
appellee’s motion to dismiss (App. 6 and 7). 

On November 10, 1955, the District of Columbia Tax 
Court entered an Order dismissing the proceeding for lack 
of jurisdiction (App. 10). The Order of the Court was 
accompanied by a memorandum opinion which assigned, 
in substance, the following reasons for the dismissal: (1) 


the overassessment has been processed, it will receive a check in payment of 
the overassessment and interest, provided there are no outstanding taxes against 
which this amount should be credited. 

Appellant has made no effort to change its brief as such facts are not before 
the Court, and at the time the District of Columbia Tax Court considered this 
case, no action whatever had been taken by the Director of Internal Revenue 
on appellant’s claim for refund filed with that official. 
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no refund of overpaid District of Columbia estate taxes 
shall be allowed unless a claim therefor is filed within two 
years from the date the tax is paid; (2) the amount of any 
such refund shall not exceed the portion of the tax paid 
during the two years immediately preceding the filing of 
the claim, and (3) the District of Columbia Tax Court 
has jurisdiction only in the event the claim for refund is 
seasonably filed (App. 7, 8, 9 and 10). 

On November 22, 1955, appellant filed with the Tax 
Court of the District of Columbia a petition for review 
by this honorable Court of the above decision of the Tax 
Court (App. 10, 11 and 12). 


m 

STATUTES INVOLVED 

1. The authority of the District of Columbia to assess 
and collect estate taxes is contained in Title 47, Sections 
1608 to 1615, District of Columbia Code, 1951 Edition (Act 
of August 17, 1937, 50 Stat. 683, ch. 690, title V, sec. 18; 
Act of July 26, 1939, 53 Stat. 1114, ch. 367, title V, art 
II, sec. 1) which provide in pertinent part as follows: 

“47-1608. In addition to the taxes imposed by 
sections 47-1601 to 47-1607, there is hereby imposed 
upon the transfer of the estate of every decedent who, 
after this chapter becomes effective, shall die a resident 
of the District, a tax equal to eighty per centum of the 
Federal estate tax imposed by section 810, Title 26, 
U.S. Code, as amended, or as hereafter amended or 
reenacted.” 

“47-1613. Every executor or administrator of the 
estate of a decedent dying a resident of the District 
# # * shall, within sixteen months after the death of 
the decedent file with the assessor a copy of the 
return required by U.S. Code, title 26, sections 820, 
821(a) (b) (c), and 864 (a) (b) (c) * • *, and shall 
within thirty days after the date of any communica¬ 
tion from the Commissioner of Internal Revenue, con¬ 
firming, increasing, or diminishing the tax shown to 
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be due, file a copy of such communication with the 
assessor * * 

“47-1614. The assessor shall, upon receipt of the 
return and accompanying affidavit, assess such amount 
as he may determine, from the basis of the return, to 
be due the District Upon receipt of a copy of any 
communication from the Commissioner of Internal 
Revenue, herein required to be filed, the assessor shall 
make such additional assessment or shall make such 
abatement of the assessment as may appear proper.’’ 

“47-1615. The estate taxes imposed by sections 
47-1608 to 47-1615 shall be paid to the collector of taxes 
within seventeen months after the death of the dece¬ 
dent: • * • Provided further , That any additional 
assessment found to be due under section 47-1614 shall 
be paid to the collector of taxes within thirty days 
after the determination of such additional assessment 
by the assessor.” 

2. The portions of the Act of July 10, 1952, 66 Stat. 543, 
ch. 649 (amending the District of Columbia Revenue Act 
of August 17, 1937, as added and amended) material to 
the case at bar and under which appellant filed its claim 
for refund and appeal to the District of Columbia Tax 
Court are as follows: 

“Overpayments—Board of Tax Appeals 

(a) Where there has been an overpayment of any 
tax, the amount of such overpayment shall be refunded 
to the taxpayer. No such refund shall be allowed 
after two years from the date the tax is paid unless 
before the expiration of such period a claim therefor 
is filed by the taxpayer. The amount of refund shall 
not exceed the portion of the tax paid during the two 
years immediately preceding the filing of the claim, 
or if no claim is filed, then during the two years im¬ 
mediately preceding the allowance of the refund. Every 
claim for refund must be in writing, under oath, must 
state the specific grounds upon which the claim is 
founded and must be filed with the Assessor. If the 
Assessor disallows all or any part of the claim for 
refund, he shall send to the taxpayer by registered 
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mail a notice of such disallowance. Within ninety- 
days after the mailing of the notice of disallowance, 
if the claim is acted upon within six months after the 
filing thereof, or within ninety days after the termina¬ 
tion of such six months’ period, if the claim is not 
acted upon within such period, the taxpayer may 
appeal to the Board, in the same manner and to the 
same extent as set forth in sections 47-2403 and 47- 
2404: Provided, That this subsection shall not apply 
to the taxes imposed by title II, District of Columbia 
Revenue Act of 1939, as amended; by the District 
of Columbia Income and Franchise Tax Act of 1947, 
as amended; or by sections 47-2601 to 47-2629 and sec¬ 
tions 47-2701 to 47-2713, refunds of which are other¬ 
wise provided for by law; and that it shall not apply 
to the real-estate tax. 

(b) In any proceeding under this chapter, the 
Board of Tax Appeals for the District of Columbia 
shall have jurisdiction to determine whether there 
has been any overpayment of tax and to order that 
such overpayment be credited or refunded to the 
taxpayer: Provided , That a timely refund claim has 
been filed. Where a notice of assessment is mailed 
to the taxpayer on or before the last day on which 
a timely claim for refund could be filed, an appeal 
filed within ninety days after the mailing of such 
notice asserting an overpayment shall, for the pur¬ 
poses of this subsection, be deemed to be a timely 
claim for refund. 

(c) The remedies provided to the taxpayer under 
this chapter shall not be deemed to take away from 
the taxpayer any remedy which he might have under 
any other provision of law, but no suit for the re¬ 
covery of an overpayment of any tax shall be insti¬ 
tuted in any court if the taxpayer has elected to file 
an appeal with respect to such overpayment with the 
Board of Tax Appeals for the District of Columbia 
under this title.” 

3. Section 47-1016 of the District of Columbia Code, 
pertaining to refunds of taxes erroneously paid by tax¬ 
payers of the District, provides as follows: 
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“The commissioners are hereby authorized and 
instructed to cause all taxes erroneously paid in the 
District of Columbia to be refunded by the proper 
accounting and disbursing officers of said District, upon 
the certificate of the collector of such erroneous pay¬ 
ment, which certificate shall state the nature of the 
error, the name of the person or persons by whom such 
excessive payment was made, and such other particu¬ 
lars as may be necessary to satisfy the accounting 
officers that such claim for reimbursement is just and 
equitable; and the said accounting and disbursing 
officers shall pay all moneys so refunded out of, and 
charge the same to, the fund which was credited with 
the erroneous pavment. (Leg. Assem., Jan. 19, 1872, 
ch. 31, § 1, p. 52; June 20, 1874, 18 Stat. 116, ch. 337, 
§ 2 .)” 

IV 

STATEMENT OF POINTS 

1. The District of Columbia Tax Court erred in failing 
to hold that a claim for refund of overpaid District estate 
taxes may be filed at any time within two years from the 
date a determination of overpayment is made by the 
Assessor of the District of Columbia. 

2. The District Tax Court erred in holding that a statute 
of limitations starts to run against a right to file a claim 
for refund of District estate taxes before such right may 
be effectively used. 

3. The District Tax Court erred in holding that a final 
tax determination by the Federal tax authorities was un¬ 
necessary before appellant’s right to file a claim for refund 
of District estate taxes started to accrue. 

4. The District Tax Court erred in holding that an over¬ 
payment of District estate taxes occurred before the pas¬ 
sage of the Technical Changes Act of 1953. 

5. The District Tax Court erred in holding that the 
amount of any refund of District estate taxes cannot exceed 
the portion of the amount of tax actually paid within the 
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two years immediately preceding the filing of a claim for 
refund. 

6. The District Tax Court erred in denying appellant’s 
prayer that the case be placed on the reserve calendar to 
await the outcome of the final Federal estate tax deter¬ 
mination. 


V 

SUMMARY OF ARGUMENT 

1. Section 47-2413 of the District of Columbia Code 
titled “Overpayments—Board of Tax Appeals,” provides 
a procedure whereby any tax overpaid to the District of 
Columbia may be refunded to a taxpayer. Said Section 
imposes certain limitations on its use in that a claim for 
any refund must be filed within two years from the date the 
tax is paid, and the amount of any refund may not exceed 
the portion of the tax paid within two years immediately 
preceding the date the claim for refund is filed. Since said 
Section pertains to overpaid taxes, the requirement that 
a claim must be filed within two years from the date the 
tax is paid must be construed to mean two years from the 
date the overpayment of tax is made. Similarly, the limi¬ 
tation on the portion of the tax paid within two years 
immediately preceding the filing of a claim, must be con¬ 
strued to mean the portion of the tax overpaid within two 
years immediately preceding the filing of the claim. A 
different construction would make the procedure inoperative 
in those cases where an overpayment of a tax was deter¬ 
mined more than two years after the tax was paid. 

2. The construction placed upon Section 47-2413 of the 
District of Columbia Code erroneously constitutes a hold¬ 
ing that (a) a statute of limitations may operate to bar 
a right of action for the recovery of overpaid taxes before 
such right of action may be effectively used by appellant; 
(b) a final determination of the amount of Federal and 
District estate taxes, which is a condition precedent to 
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appellant’s right to maintain an action for the recovery of 
overpaid District estate taxes, need not be made before 
appellant’s right of action starts to accrue; and (c) a tax 
may be overpaid by appellant before enactment of the 
statute which creates the overpayment. 

3. Section 47-1016 of the District of Columbia Code sets 
up a procedure whereby excessive and erroneous taxes paid 
to the District of Columbia may be refunded to taxpayers 
by the Commissioners of the District. This procedure has 
been available to taxpayers in the District of Columbia for 
many years. When Section 47-2413 of the District of 
Columbia Code was enacted by Congress, it merely pro¬ 
vided an additional procedure whereby excessive taxes 
paid to the District could be refunded. In fact, in said 
Section, Congress expressly provided that the limitations 
contained in Section 47-2413 would not be applicable to 
other statutory remedies available to a taxpayer. Because 
such remedy was also available to appellant it is respect¬ 
fully submitted that the Court below erred in not retaining 
jurisdiction of appellant’s case in order that an appropriate 
refund could be made to appellant in the event it is ulti¬ 
mately determined by the Assessor that the District estate 
taxes have been overpaid. 


VI 

ARGUMENT 

1. Appellant May File a Claim for Refund of Overpaid Estate 
Taxes at Any Time Within Two Years from the Date a Final 
Determination Is Made by the Assessor of the Exact Amount 
of Estate Tax Due and Payable to the District of Columbia. 

Section 47-2413 of the District of Columbia Code, 1951 
Edition, Supplement III, titled “Overpayments—Board of 
Tax Appeals,” hereinabove set forth verbatim, pertains 
to claims for refund “where there has been an overpay¬ 
ment of any tax” to the District of Columbia. Once there 
has been an overpayment of a tax; that is, overpayment 
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in the sense of payment in excess of that which is properly 
due (Jones v. Liberty Glass Co., 68 S. Ct. 229, 233; 332 
U. S. 524, 531), that Section sets forth the procedures 
which must be taken to obtain a refund of such overpaid 
taxes. Appellant contends that said Section also provides 
that a taxpayer, who has overpaid a tax to the District 
of Columbia, must file a claim for refund within two years 
from the date the overpayment of said tax is made. 

In the instant case, the District of Columbia Tax Court 
held that any right appellant may have in the future to a 
refund of overpaid taxes under said Section has now been 
barred by the two year statute of limitations because appel¬ 
lant did not file a claim for refund with the Office of the 
Assessor within two years from the date the estate taxes 
were paid to the District of Columbia. Appellant, on the 
other hand, contends that said Section must receive a rea¬ 
sonable construction; one which allows a claim for refund 
of overpaid estate taxes to be filed at any time within two 
years from the date the final determination is made by the 
Assessor that the estate taxes were in fact overpaid. In 
other words, it is appellant’s position that a claim for 
refund must be filed within two years from the date the 
Assessor makes the final assessment required of him under 
Section 47-1614 of the D. C. Code, supra, or said claim will 
be barred by the statute of limitations. 

In order to arrive at a proper construction of the provi¬ 
sions of Section 47-2413 as they relate to the overpayment 
of estate taxes, one must read that Section in conjunction 
with the statutory provisions imposing an estate tax upon 
the estate of a decedent domiciled in the District of 
Columbia. 

Section 47-1608 of the D. C. Code, swpra, imposes an 
estate tax upon the estate of a decedent domiciled in said 
District fixed at a maximum equal to 80 per cent of the 
Federal estate tax, less the inheritance tax paid to the 
District Under this same law (Section 47-1613 of the 
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D. C. Code, supra), the legal representative of the estate 
must file with the Assessor of the District a copy of the 
Federal estate tax return showing the amount of tax 
computed by the taxpayer. In addition, said legal repre¬ 
sentative must file with the Assessor a copy of any com¬ 
munication received from the Director of Internal Revenue 
(formerly Collector) which confirms, increases, or dimin¬ 
ishes the amount of tax reported on the Federal estate 
tax return. Once a copy of the Federal estate tax return 
is filed with the Assessor, he determines the amount of 
District of Columbia estate tax due and makes an assess¬ 
ment accordingly. In view of the provisions of Section 
47-1614, the amount of tax assessed by the Assessor at 
this stage of the proceeding necessarily cannot be the final 
estate tax due, although in many cases the final estate 
tax may be in the same amount as the tax originally paid. 
As pointed out above, the taxpayer is required to advise 
the Assessor of the results of the audit which is made by 
the Director of Internal Revenue. If the Federal estate 
tax is increased by the Director, the Assessor is required 
by Section 47-1614 of the D. C. Code, supra, to increase 
the amount of District estate tax. Similarly, if the Fed¬ 
eral tax is diminished, the Assessor is required to make 
a proper abatement of the District estate tax. 

In the case of Forsberg v. District of Columbia, 220 F. 
(2d) 197, this Court had occasion to consider the law 
imposing an estate tax in the District of Columbia. In its 
opinion the Court said: 

“ * * * it is clear that the amount of tax due the 
District is fixed by local statute at a percentage of 
the Federal tax and by no other consideration what¬ 
ever.’ * 

Thus it may be seen that under the District estate tax 
law, it would be impossible for a taxpayer to know the 
final District tax due and payable until the Federal tax 
has been finally determined. For the same reasons, it 
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would be impossible for a taxpayer to know whether either 
tax had been overpaid or underpaid until the Federal 
estate tax return had been audited and the final Federal 
tax determined. 

It is submitted that the District Tax Court erred in con¬ 
struing the above statutory provisions. No action what¬ 
ever has been taken by the Federal tax authorities. The 
Federal estate tax return has not been cvudited, no action 
has been taken by the Director of Internal Revenue on 
appellant’s claim for refund, and even today there has 
been no determination of overpayment of Federal estate 
tax. In fact, as pointed out above, it is impossible for 
appellant to know whether it has overpaid any tax until 
final action is taken by the Director of Internal Revenue. 

The construction placed on Section 47-2413 of the D. C. 
Code, swpra, by the Tax Court would be proper in the 
r ordinary or usual case where a determination is made 
within the two year period that some tax had been overpaid 
to the District of Columbia. However, the case at bar is 
not a usual or ordinary case. On the contrary, it is an 
unusual case; one in which there has been no determina¬ 
tion whatever as to the final amount of Federal and Dis¬ 
trict estate taxes due and payable. Certainly Congress 
never intended, in situations of this nature, to deny a tax¬ 
payer the right to avail himself of the relief provided by 
Section 47-2413 of the D. C. Code, supra. To place a 
narrow, unreasonable construction on the refund provision 
and apply it, as did the District Tax Court, would be to 
*- decide that a statute of limitations begins to run against 
a recovery of an excess payment before a determination 
of overpayment is made or an individual has definite knowl¬ 
edge that such excess payment had been made. 

As the Supreme Court said in the leading case of United 
< States v. Wurts, 303 U. S. 414, 418: 

> “It would require language so clear as to leave 

room for no other reasonable construction in order 


i 

* 
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to induce the belief that Congress intended a statute 
of limitations to begin to run before the right barred 
by it has accrued.” 

In the present case, no overpayment of District estate 
taxes has been made. Under such circumstances, the only 
reasonable construction which can be placed on Section 
47-2413 of the D. C. Code, supra, is to read into it, by 
implication, after the requirement that the taxpayer file 
a claim within two years from the date the tax is paid, a 
clause “in those cases vrhere an overpayment has been 
made or determined.” In fact, the title of said Section, 
“Overpayments,” and its first clause, “wdiere there has 
been an overpayment of any tax,” appear to invite such 
a construction. Supplee v. Smith, United States District 
Court for the Eastern District of Pennsylvania, No. 11233, 
decided January 5, 1956. 

It is clear that Congress intended any overpayment of 
a tax to the District of Columbia to be refunded. It is 
equally clear that when Congress spoke of a claim being 
filed within two years from the date the payment is made 
that it meant two years from the date it is actually deter¬ 
mined that an overpayment of tax has been made. 

2. A Statute of Limitation Does Not Begin to Run Against a 
Right Until the Right Can Be Effectively Used. 

It is of the essence of statutes of limitations that the 
time period begins to run under them as to causes of 
action only after the right to prosecute them to a successful 
conclusion has fully accrued. Federal Reserve Bank v. 
Atlanta Trust Co., (CCA 5th) 91 F. (2d) 283, writ of 
certiorari denied 203 U. S. 738; United States v. Wurts, 
supra. The test in each case is whether the party asserting 
a claim is entitled to maintain an action to enforce it, for 
no limitation commences to run against any demand until 
the obligation or demand is due and payable, in the sense 
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that it is capable of enforcement. Kischler v. Wainwright, 
225 Pa. 525; 100 A. 484; United States v. Wurts, supra. 

Applying this test to the case at bar, it may be seen 
that appellant is not entitled at the present time to main¬ 
tain an action against the appellee for a sum certain which 
is due and payable to it. Appellant has filed and now has 
pending before the Director of Internal Revenue its Fed¬ 
eral estate tax return. It also has pending before the 
Director a claim for refund of Federal estate taxes paid. 
At some future date, the Director will make a final deter¬ 
mination of the amount of Federal estate taxes due and 
payable. If the Director determines that the tax reported 
on the return is correct, the Federal tax matter is ter¬ 
minated. If on the other hand, he should find that the 
tax should be diminished, appellant would be entitled to 
a refund. Appellant is required under Section 47-1613, 
D. C. Code, supra , to report to the Assessor the Director’s 
final determination of Federal estate taxes due so that 
the Assessor may make the appropriate final assessment 
of District estate taxes. In the event the Assessor deter¬ 
mines that the District taxes should be abated, appellant 
would have the right, for the first time, to make a demand 
upon the appellee for the refund of a sum certain which 
is due and payable to the appellant. Once a ruling favor¬ 
able to the appellant is made by the Director, the Assessor 
makes a similar determination, and appellant’s right to 
maintain an action and enforce it against appellee will 
have started to accrue. U. S. ex rel Louisville Cement Co. 
v. Interstale Commerce Commission , 246 U. S. 638. 

Appellant agrees with the statement of appellee found 
at page 5 of its brief filed in this honorable Court, in the 
case of Forsberg v. District of Columbia , supra .: 

“It is axiomatic that one of the conditions to the 
maintenance of a suit for refund of overpayment of 
taxes, being in the nature of an action for money had 
and received, that the District of Columbia be in 
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possession of money which rightfully belongs to the 
taxpayer.” 

To date appellant cannot allege that appellee has in its 
possession “money which rightfully belongs to the tax¬ 
payer.” Until appellant can make such an allegation and 
demand the return of the money from the appellee, it 
cannot be said that appellant has a cause of action which 
“has accrued in a shape to be effectually enforced.” Borer 
v. Chapman, 119 U. S. 587, 602; United States v. Wurts, 
supra; United States v. Fairbanks, 95 F. (2d) 794. 795; 
Dincher v. Marlin Firearms Co., 198 F. (2d) 821, 827. 

3. Where a Condition Precedent to a Right of Action Exists, 
the Condition Must Be Performed Before the Right of Action 
Starts to Accrue. 

i 

Appellants claim for refund which was denied by the 
Assessor is contingent upon a favorable outcome of its 
claim for refund filed with the Director of Internal Revenue. 
The existence of such a contingency prevents the statute 
of limitations from running against appellant until the 
contingency is removed. It has been uniformly held that 
where some condition precedent to the right of action exists, 
whether it be a demand or refusal or some other act or 
contingency, the cause of action does not accrue, and action 
thereon cannot be properly commenced; nor does the statute 
of limitations start to run until such condition has been per¬ 
formed. New Orleans v. Gaines, 15 Wall. (U. S.) 624, 
21 L. ed. 215; Henley v. Myers, 76 Kan. 723, 93 P. 168, 
affirmed in 215 U. S. 373; 34 American Jurisprudence Sec. 
116, P. 95, and the numerous cases cited therein. In the 
present case, the condition precedent to appellant’s having 
a right of action against appellee is the final determination 
of the Director of Internal Revenue of the amount of 
Federal estate tax due by the appellant and a similar 
determination by the Assessor of the District of Columbia. 
Such condition precedent has not been performed and until 
it has, the statute of limitations involved herein has not 
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started to run. (See the ease of Sese v. United States, 125 
C. Cls. 526, where the United States Court of Claims dis¬ 
cusses in detail groups of cases involving statutes of limita¬ 
tions and conditions precedent.) 

•* 

4. The Earliest Possible Date an Overpayment Could Have 
Been Made Was August 15, 1953. 

As pointed out above, it is appellant’s contention that 
at the present time, there has been no overpayment of 
any tax in the instant case. If the Assessor at a future 
date abates the assessment of District estate tax as a result 
of the .final Federal determination, an overpayment of 
District of Columbia estate tax will be made at that time. 
In the event this Court does not agree with appellant’s 
contention, the earliest possible date an overpayment could 
have been made would be August 15,1953. On August 15, 
1953, Congress enacted the Technical Changes Act, supra, 
into law and such law constitutes the basis upon which any 
reduction may be made in Federal estate taxes and a cor¬ 
responding reduction in District estate taxes in the present 
case. Therefore, if this Court should be of the opinion 
that the date of August 15, 1953, is controlling, appellant 
filed its claim for refund with the Assessor within two 
years of such date as its claim was filed on August 5, 1955. 

5. Congress Did Not Grant Relief to a Taxpayer and at the 
Same Time Make Such Relief Provisions Inoperative. 

Appellee will no doubt contend in the case at bar that 
regardless of when the overpayment was or will be made, 
appellant has paid no tax within two years immediately 
preceding the filing of its claim and is therefore precluded 
from obtaining any refund because of the following pro¬ 
vision of Section 47-2413 of the D. C. Code, supra: 

“The amount of refund shall not exceed the portion 
of the tax paid during the two years immediately 
preceding the filing of the claim, * • 
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Is it reasonable to assume that Congress intended to 
grant taxpayers relief where they have overpaid a tax to 
the District of Columbia and by the same statutory pro¬ 
vision make such relief procedure inoperative? Appellant 
thinks not. Here again the only reasonable construction 
which could be placed upon this provision of Section 47- 
2413 is to conclude that when Congress said “the amount 
of refund shall not exceed the portion of the tax paid” it 
meant the portion of the tax overpaid “during the two 
years immediately preceding the filing of the claim.” It is 
inconceivable that Congress intended the time of actual 
delivery of the check to be controlling when said Section 
refers to and speaks of overpayments throughout its 
context. Supplee v. Smith, supra. 

This construction of Section 47-2413, which on its face 
contains ambiguous and uncertain language, would carry 
out the intention of Congress to provide an effective pro¬ 
cedure for refund of overpaid taxes and would not be 
inequitable or unjust to the District of Columbia, as such 
interpretation would merely require the taxing authorities 
to follow the Congressional mandate and return money to 
which the District has no just claim. 

The literal construction placed upon this provision by 
the District Tax Court would result in relief being extended 
in cases where a determination of overpayment is made 
within two years from the date the tax is paid to the 
District but denied in cases where the determination is 
delayed for more than two years through no fault of the 
taxpayer. The harshness and injustice of such a construc¬ 
tion is well demonstrated in the case at bar. This is par¬ 
ticularly true when it is remembered that the delay involved 
herein in arriving at the final Federal and District taxes 
due and payable is caused by the complexities of the Fed¬ 
eral tax system and not by anything appellant did or did 
not do. 
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Appellant is powerless to expedite settlement of Federal 
tax matters within the period allowed nnder the Internal 
Revenue Code. It has done everything it can do. Under 
snch conditions, appellant should be permitted to take 
advantage of the refund provisions promulgated by Con¬ 
gress if it is later determined that it has overpaid the 
estate tax due the District of Columbia. It may do so if 
this Court places a reasonable interpretation upon Section 
47-2413 of the D. C. Code, supra. 

6. Section 47-1016 of the District of Columbia Code Also Is 
Applicable to the Case at Bar. 

As pointed out numerous times hereinabove, Section 47- 
1614 of the D. C. Code, supra , requires the Assessor, upon 
receipt of the final Federal tax determination, to make such 
additional assessment or such abatement of the assessment 
as may appear proper. If upon final determination of the 
Federal tax, the Assessor abates the assessment in the 
instant case, the Commissioners of the District of Columbia, 
pursuant to Section 47-1016 of the D. C. Code, supra, are 
“authorized and instructed to cause all taxes erroneously 
paid in the District of Columbia to be refunded by the 
proper accounting and disbursing officers of said District” 
to the person or persons by whom such excessive payment 
was made. This refund procedure has been in existence 
for many years in the District of Columbia and appellant 
contends that it properly authorizes the District to refund 
these overpaid taxes. 

When the Bill Amending Certain Tax Laws of the Dis¬ 
trict of Columbia [66 Stat 546, ch. 649] was being pre¬ 
sented to Congress, both the Senate and the House of 
Representatives Committee Reports contained the follow¬ 
ing statement: 

“Section 4 of the bill [Section 47-2413 of the D. C. 
Code, supra,] has as its general purpose providing 
procedures for obtaining refunds of overpaid taxes 
where no such procedure now exists 

[Emphasis added] 
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(Senate Report No. 1471 and House of Representa¬ 
tives Report No. 1977, 82nd Congress, 2d Session) 

Furthermore, part (c) of Section 47-2413 of the D. C. Code, 
supra, provides in pertinent part as follows: 

“The remedies provided to the taxpayer under this 
chapter shall not be deemed to take away from the 
taxpayer any remedy which he might have under any 
other provision of law, • • 

For these reasons, appellant submits that the District 
Tax Court erred by not retaining jurisdiction of appellant’s 
appeal and placing the case on its reserve calendar to 
await the outcome of the final determination of the Federal 
estate tax by the Director of Internal Revenue. Once this 
determination was made, the Tax Court could enter judg¬ 
ment against the District for the amount of any overpay¬ 
ment, and order the Commissioners, pursuant to Section 
47-1016 of the D. C. Code, supra, to instruct the Collector 
of Taxes to certify such overpayment to the accounting 
and disbursing officers for refund to appellant. 

7. A Case of First Impression Should Be Resolved on Prin¬ 
ciples of Reason and Fairness. 

Appellant believes that the case at bar is one of first 
impression. It is somewhat similar to the case of Forsberg 
v. District of Columbia, supra, decided by this Court on 
January 27,1955, but the issue involved in the instant case 
was not decided in that case. In this regard, it is interest¬ 
ing to note that this Court made no reference to the statute 
of limitations in its opinion. 

Appellant submits that the questions involved herein 
should be decided by an application of the principles of 
reason and fairness. The need for the application of such 
principles can be best demonstrated by considering the 
decision of the District of Columbia Tax Court. That Court 
held that it lacked jurisdiction to pass on appellant’s claim 
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for refund because appellant had not filed its claim with 
the Assessor within two years from the date the District 
estate tax was paid. Under the Tax Court’s decision, it 
makes no difference that a determination of overpayment 
has not been made and cannot be made until the Federal 
authorities take action. The Tax Court held that the date 
the tax is paid is controlling and that Section 47-2413, 
supra, is subject to no other interpretation. 

Appellant is certain that appellee would contend, and 
the District Tax Court would uphold appellee’s contention, 
that appellant would be liable for additional District estate 
taxes if it turns out that the Federal estate taxes have been 
underpaid. The Assessor would assess an additional tax 
and appellant would be required to pay it. Section 47-1614 
of the D. C. Code, supra, requires the Assessor to make an 
additional assessment or abatement depending upon the 
final tax determined by the audit of the Federal estate 
tax return. Under this statutory provision it appears that 
the interests of justice would best be served by permitting 
a taxpayer to have his tax increased or diminished in 
accordance with the results shown on the final audit of the 
Federal return. If the Federal taxes are diminished, the 
taxpayer should be refunded his excess payment. If, on the 
other hand, the Federal taxes are increased, the taxpayer 
must pay the District the additional tax due. “Petitioner 
[appellant] owes the District [appellee] 80 per cent of 
that amount [final amount determined by the Director of 
Internal Eevenue], whatever it may be no more and no 
less.” [Emphasis supplied] Forsberg v. District of 
Columbia, supra. 

Under the estate tax laws as they presently exist in 
the United States and the District of Columbia, it is con¬ 
ceivable that there could be many situations where the 
Federal estate tax return, due to recognized delays caused 
by the complexities of the Federal system, would not be 
audited by the Federal officials until two or more years 
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after the District tax had been paid. If the decision 
rendered by the District Tax Court is permitted to stand, 
it will place an undue and unfair burden upon each estate 
subject to District estate taxes. Under that decision, every 
legal representative, properly to protect an estate, will 
have to file a claim for refund with the Assessor within 
two years from the time he pays the District estate tax 
to protect his rights in case the audit of the Federal return 
results in a reduction of the Federal taxes. The Assessor 
then would reject the claim, and the taxpayer would be 
required to file a petition for review with the District Tax 
Court and ask that the case be placed on the reserve docket. 
In many cases, the claim ultimately would prove to be 
frivolous. Certainly this senseless and burdensome pro¬ 
cedure should not be placed on the Assessor’s Office, the 
Tax Court or the taxpayer. Furthermore, the taxpayer 
would be required to state the grounds upon which any 
claim for refund was made and in many cases this would 
be impossible for the taxpayer to do. 

The question may be asked in the instant case as to why 
appellant did not file a claim with the Assessor sooner than 
it did. In reply to such question, appellant would like 
to call the attention of this Court to the practice as it 
existed in the District before its decision in the case of 
Forsberg v. District of Columbia, supra, decided January 
27, 1955. The Assessor would not entertain any claim of 
the type involved herein and would forthwith deny it and 
state no grounds for the denial thereof. On appeal to 
the District Tax Court, the Court would uphold the Asses¬ 
sor because it had no information as to how much, if any, 
refund was due the taxpayer. Appellant was familiar with 
this procedure in the District and under such circumstances 
it did not believe that it should subject the estate to such 
useless procedure and expense. 

A short time after this Court decided the case of 
Forsberg v. District of Columbia, supra, and clarified the 
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procedure in cases like the present one, appellant filed its 
claim with the Assessor. Its claim was denied by the 
Assessor and appellant forthwith filed an appeal with the 
District Tax Court asking that the case be placed on its 
reserve calendar to await the outcome of the Federal tax 
determination. Appellant submits that the procedure in 
cases like the one at bar is still not clear. For this reason 
it has filed its appeal in this Court and requests that it 
be resolved upon principles of reason and fairness. 


CONCLUSION 

In view of the foregoing, appellant prays that: 

1. The Order of the District of Columbia Tax Court 
dismissing appellant’s petition be vacated and set 
aside. 

2. This case be remanded to the District of Columbia 
Tax Court with instructions to place it on its reserve 
calendar pending the final determination of the Fed¬ 
eral tax due by the Director of Internal Revenue. 

3. If the Director of Internal Revenue determines that 
the Federal estate tax has been overpaid, the District 
Tax Court be instructed to order the appellee to re¬ 
fund to appellant the amount of any overpayment of 
District estate taxes. 


Respectfully submitted, 

John E. Labson 
Benton C. Tolley, Jb. 
Attorneys for Appellant. 
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JOINT APPENDIX 


1 Piled September 26, 1955 

DISTRICT OF COLUMBIA TAX COURT 

Docket No. 

American Security and Trust Company, Executor u/w of 
Florence Monfort Gheen, deceased, Petitioner, 


v. 

District of Columbia, Respondent . 

Petition 

The above-named petitioner, American Security and 
Trust Company, appeals from the denial of its claim for 
a refund of District of Columbia estate taxes and avers 
as follows: 

1. Petitioner is a corporation duly organized and doing 
business under the laws in force in the District of Columbia 
and having its principal office and place of business in the 
said District, where it is engaged in the trust and banking 
business and files this petition as Executor under the 
Last Will and Testament of Florence Monfort Gheen, 
deceased. 

2. The claim for refund, which was denied by the Asses¬ 
sor on August 17, 1955, involves District of Columbia 
estate tax, the amount of which is unknown. Should the 
Director of Internal Revenue allow the pending claim for 
refund of Federal estate tax, the claim for refund here in¬ 
volved would be approximately Eleven Thousand Five 
Hundred Fourteen Dollars and Fifty-eight Cents ($11,- 
514.58). 

3. The denial of the claim for refund is based upon the 
following errors: 
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A. The respondent erroneously denied the claim for 
refund when it should have accepted said claim, and 

2 held it in abeyance until such time as a determina¬ 
tion was made by the Director of Internal Revenue 

on the pending claim for refund of Federal estate taxes, 
which claim, if allowed, would automatically entitle peti¬ 
tioner to a refund of District of Columbia estate taxes in 
the approximate amount of $11,514.58. 

4. The facts upon which petitioner relies as to the basis 
of this proceeding are as follows: 

A. On February 9, 1953, petitioner, as Executor of the 
estate of Florence Monfort Gheen, filed a Federal estate 
tax return with the Director of Internal Revenue, Balti¬ 
more, Maryland, showing a gross estate of $552,184.90, 
which included the assets of an irrevocable trust created 
by the decedent on March 4, 1930. The value of said trust 
on the date of decedent’s death was $488,448.06. The Fed¬ 
eral estate tax which was paid when the return was filed 
amounted to $129,386.99. 

B. On April 13, 1953, an estate tax in the amount of 
$11,514.58 (80% of the gross basic Federal estate tax 
[$11,841.00], less inheritance tax paid the District of Co¬ 
lumbia [$326.42]) was paid to the District of Columbia. 

C. Thereafter, the Technical Changes Act of 1953, 67 
Stat. 615, was passed by The Congress. This Act became 
law on August 15, 1953, and provided that an irrevocable 
trust created by a decedent prior to 1931, was not in¬ 
cludable in the gross estate of said decedent for Federal 
estate tax purposes. 

D. The elimination of the irrevocable trust from peti¬ 
tioner’s estate wonld result in a revised gross estate of 

$63,736.84 and a net estate of $57,576.99. Accord- 

3 ingly, petitioner, on September 3, 1953, filed with 
the Director of Internal Revenue a claim for refund 

of the entire amount of Federal estate tax paid on Febru- 
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ary 9, 1953. As of this date, petitioner has not been ad¬ 
vised of any action taken by the Director of Internal Reve¬ 
nue on its claim for refund. 

E. If the Director of Internal Revenue should rule fav¬ 
orably on the refund claim, it will result in an overpay¬ 
ment of the District of Columbia estate tax, since that tax 
is based on eighty per centum of the gross basic Federal 
tax. Accordingly, petitioner, on August 5, 1955, filed with 
the Assessor of the District of Columbia a claim for re¬ 
fund of the District of Columbia estate tax paid April 3, 
1953, in an amount equal to eighty per centum of any 
reduction which may be made by the Director of Internal 
Revenue in the gross basic Federal estate tax finally due 
and payable. Said claim was denied by the Assistant Ad¬ 
ministrator, Inheritance and Estate Taxes, Office of the 
Assessor on August 17, 1955. A photostat copy of the 
Assistant Administrator’s letter denying said claim is at¬ 
tached hereto and made a part hereof as Exhibit A. 

Wherefore, petitioner prays that this Court take juris¬ 
diction of this proceeding and place it on its reserve cal¬ 
endar, pursuant to Rule 19 (c) of its Rules of Procedure, 
until a determination is made as to whether petitioner is 
entitled to a refund of any Federal estate tax paid. When 
said determination is made, it will be possible to ascer¬ 
tain the amount of District of Columbia estate tax, 
4 if any, refundable to petitioner. 

American Security and Trust Company 

By Earl G. Jonscher 

Vice President and Trust Officer 
John E. Larson Petitioner 

John E. Larson 
Benton C. Tolley, Jr. 

Benton C. Tolley, Jr. 

Attorneys for Petitioner 
910 American Security Building 
Washington 5, D. C. 


5 District of Columbia, ss : 

I, Earl G. Jonscher, being duly sworn, on oath depose 
and say that I am the Vice President and Trust Officer of 
the American Security and Trust Company, petitioner 
herein; that I am duly authorized to verify the foregoing 
petition; that I have read the foregoing petition and am 
familiar with the statements contained therein and that I 
verily believe that said statements are true. 

Earl G. Jonscher 
Vice President and Trust Officer 

Subscribed and sworn to before me this 26th day of 
September, 1955. 

(seal) Henry F. Kimball 

Notary Public , D. C. 

My commission expires February 14, 1959. 
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6 Exhibit A 

GOVERNMENT OF THE DISTRICT OF COLOMBIA 
DEPARTMENT OF GENERAL ADMINISTRATION 

Finance Office: 

Accounting Office 
Disbursing Office 
Office of the Assessor 
Office of the Collector of Taxes 

Reply to: 

Inheritance and Estate Tax Division 
Office of the Assessor 
Municipal Center 
Washington 1, D. C. 

August 17, 1955 

American Security and Trust Company 
15th and Pennsylvania Ave. N. W 
Washington, D. C. 

In re: Estate of Florence M. Ghebn 
Gentlemen: 

We are in receipt of your claim for refund of D. C. 
Estate Tax paid in the above estate in the amount of 
$11,514.58. 

Please be advised that your claim for refund is hereby 
denied. 

Very truly yours, 

William R. Mason 
William R. Mason 
Assistant Administrator 
Inheritance and Estate Taxes 


4v 
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7 Filed September 29, 1955 

Motion to Dismiss 

The respondent, by its counsel, moves the Court to dis¬ 
miss the appeal filed in this case on the ground that such 
appeal does not show that this Court has jurisdiction. The 
appeal does not show whether the claim for refund, which 
petitioner alleges was erroneously denied, was seasonably 
filed as required by Rule 4(a)(2) of the Rules of this 
Court. 


Vernon E. West 
Vernon E. West, 

Corporation Counsel, D. C., 

George C. Updbgraff 
George C. Updegraff, 

Assistant Corporation Counsel, 
D. C., 

Attorneys for the Respondent, 
District Building, 

Washington 4, D. C. 


8 Filed November 4, 1955 

Petitioner's Answer to Respondent's Motion to Dismiss 

The petitioner, by its counsel, moves the Court to over¬ 
rule respondent’s motion to dismiss filed September 29, 
1955, in the above-entitled case and to place the case upon 
its reserve calendar to await the outcome of the claim for 
refund of Federal estate tax. Petitioner’s appeal filed 
herein on September 26, 1955, does show that its claim 
for refund was seasonably filed as required by Rule 4 (a) 
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(2) of the Rules of this Court for the reasons set forth 
in its brief filed in support of its answer. 

John E. Labson 
John E. Larson 
Benton C. Tolley, Je. 

Benton C. Tolley, Jr. 

910 American Security Building 
Washington 5, D. C. 

Attorneys for Petitioner 


9 Filed November 10, 1955 

Memorandum Opinion 

The respondent has filed a motion to dismiss this pro¬ 
ceeding on the ground that the Court lacks jurisdiction 
to determine the issues presented. 

The facts as disclosed by the petition are as follows: 

On February 9, 1953, the petitioner as the Executor of 
the Estate of Florence Montfort Gheen, filed a Federal 
estate tax return showing a gross estate of $552,184.90, 
which included the assets of an irrevocable trust created 
by the decedent on March 4, 1930, of the value of $488,- 
448.06. It paid a Federal estate tax of $129,386.99. On 
April 13,1953, it paid to the District of Columbia an estate 
tax of $11,514.58, being 80 per cent of the gross basic 
Federal estate tax, that is to say, $11,841.00, less an in¬ 
heritance tax of $326.42, theretofore paid to the District 

Because of amendment made in the Technical Changes 
Act of 1953, the inclusion of the irrevocable trust in the 
computation of the Federal estate tax was not required, 
which resulted in no Federal estate tax due; and of course, 
no District of Columbia estate tax due, since the latter was 
dependent upon the former. 
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On September 3, 1953, the petitioner filed with the Di¬ 
rector of Internal Revenue a claim for refund of the Fed¬ 
eral estate tax theretofore paid by it. For some reason it 
did not file a claim for refund of the District of Co- 
10 lumbia tax at that time, but waited until August 5, 
1955, when it filed such claim for refund with the 
Assessor. Two years, three months and twenty-two days 
elapsed between April 13, 1953, when the District estate 
tax was paid, and August 5, 1955, when the claim for re¬ 
fund was filed with the Assessor. 

The Assessor denied the claim for refund on August 17, 
1955, and notified the petitioner of such action by letter of 
that date reading as follows: 

i ‘We are in receipt of your claim for refund of 
D.C. Estate Tax paid in the above estate (Gheen) in 
the amount of $11,514.58. 

“Please be advised that your claim for refund is 
hereby denied.** 

The petitioner here complains of the action of the Asses- 
or in denying the claim for refund. The respondent in¬ 
sists that the proceeding should be dismissed for lack of 
jurisdiction, because it is not shown that the claim for 
refund was seasonably filed. The issue thus raised, brings 
into focus those portions of Section 47-2413, D. C. Code, 
1951 Edition, Supplement III, which reads as follows: 

“(a) Where there has been an overpayment of any 
tax, the amount of such overpayment shall be refunded 
to the taxpayer. No such refund shall be allowed after 
two years from the date the tax is paid unless before 
the expiration of such period a claim therefor is filed 
by the taxpayer . The amount of refund shall not ex¬ 
ceed the portion of the tax paid during the two years 
immediately preceding the filing of the claim, or if no 
claim is filed, then during the two years immediately 
preceding the allowance of the refund. Every claim 
for refund must be in writing, under oath, must state 
the specific grounds upon which the claim is founded 
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and must be filed with the Assessor. If the Assessor 
disallows all or any part of the claim for refund, he 
shall send to the taxpayer by registered mail a notice 
of such disallowance. • • • 

“(b) In any proceeding under this chapter, the 
Board of Tax Appeals for the District of Columbia 
shall have jurisdiction to determine whether there has 
been any overpayment of tax and to order that such 
overpayment be credited or refunded to the taxpayer: 
Provided, That a timely refund claim has been filed. 
* * *” (Emphasis supplied) 

The language of Section 47-2413 of the Code is plain. 
As far as pertinent here it provides (a) that no refund 
shall be allowed unless a claim is filed within two years 
from the date of payment of the tax; (b) that the 
11 amount of refund shall not exceed the portion of the 
tax paid during the two years immediately preced¬ 
ing the filing of the claim; and (c) that this Court has 
jurisdiction only in the event that the claim for refund is 
seasonably filed. Here it will be seen that the claim for 
refund was not filed within two years of payment of the 
tax. The Court, therefore, has no jurisdiction to decide 
anything. If it had jurisdiction, it would not hesitate to 
hold that the Assessor was correct in denying the claim, 
since he had no authority to do otherwise. 

The petitioner relies upon Forsberg v. District of Co¬ 
lumbia, U. S. App. D. C. 220 F. 2d 197. That 
case is not applicable. There the claim for refund was sea¬ 
sonably filed. The other cases cited by the petitioner in 
opposition to the motion to dismiss have been read and con¬ 
sidered by the Court, but they do not seem to meet the 
question presented namely whether the Court can enter¬ 
tain an appeal in the face of a plain statutory provision 
that in order to do so it must appear that “a timely re¬ 
fund claim has been filed”, a question which here must be 
answered in the negative. 





For the reasons stated the Court will enter an order dis¬ 
missing this proceeding for lack of jurisdiction. 

Order will be entered accordingly. 

Jo. V. Morgan 
Jo. V. Morgan, 

Judge 


12 Filed November 10, 1955 

Order Dismissing Proceeding 

Upon consideration of the motion of the respondent to 
dismiss this proceeding filed herein on September 29, 1955 
and it appearing to the Court that the claim for refund 
filed with the Assessor and involved herein was not timely, 
it is by the Court, this 10th day of November, 1955, 

Ordered, that this proceeding be and the same is hereby 
dismissed for lack of jurisdiction. 

Jo. V. Morgan 
Jo. V. Morgan, 

Judge. 


13 Filed November 22, 1955 

Petition for Review of a Decision of the District of Columbia 

Tax Court 

To the Honorable Chief Judge and Circuit Judges of 
the United iStates Court of Appeals for the District of 
Columbia Circuit: 

The American Security and Trust Company, Executor 
under the Last Will and Testament of Florence Monfort 
G-heen, deceased, petitions for a review by the United 
States Court of Appeals for the District of Columbia Cir- 
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cuit, of the decision of the District of Columbia Tax Court 
entered November 10, 1955, in the above-entitled proceed¬ 
ing. 

2. The decision songht to be reviewed, affirmed a denial 
of a claim for refund of District of Columbia estate tax 
assessed by the Assessor of the District of Columbia on 
January 27, 1953, and paid by petitioner on April 13,1953. 

3. The controversy in the above-entitled case involves a 
construction of Title 47, Section 2413 of the District of Co¬ 
lumbia Code, 1951 Edition, Supplement III (66 Stat. 546, 
chapter 649, sec. 4), which provides for the refund of any 
overpayment of estate tax to the District of Columbia. 
Petitioner contends that this provision, properly con¬ 
strued, allows a taxpayer to file a claim for refund at any 
time within two years from the date a final determination 
is made by the Assessor of the District of Columbia that 

there has been an overpayment of estate tax. Re- 
14 spondent, on the other hand, contends that this pro¬ 
vision requires a taxpayer to file a claim for refund 
of estate taxes within two years from the date the tax 
is paid, even though there has not been any final determi¬ 
nation of the amount of estate tax due and payable. 

4. The District of Columbia Tax Court entered its order 
November 10, 1955, dismissing the petition for lack of 
jurisdiction on the grounds that: 

(a) no refund shall be allowed unless a claim therefor 
is filed within two years from the date the tax is paid; 

(b) the amount of refund shall not exceed the portion 
of the tax paid during the two years immediately preced¬ 
ing the filing of the claim; and 

(c) the District of Columbia Tax Court has jurisdiction 
only in the event the claim for refund is seasonably filed. 

5. Jurisdiction of the United States Court of Appeals 
for the District of Columbia Circuit is based upon Title 
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47, Section 2404 of the District of Columbia Code, 1951 
Edition, Supplement III [66 Stat. 544, chapter 649, sec. 
3 (b)]. 

John E. Labson 
John E. Larson 
Benton C. Tohley, Jr. 

Benton C. Tolley, Jr. 

910 American Security Building 
Washington 5, D. C. 

Attorneys for Petitioner 





Vernon E. West, 

Corporation Counsel , D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel ; D. C., 
Attorneys for Respondent , 

District Building, 


Washington 4, D. CL 
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QUESTIONS PRESENTED 


1. Whether the District of Columbia Tax Court erred 
in dismissing an appeal to it for lack of jurisdiction where 
it was prerequisite to such jurisdiction that a claim for re¬ 
fund of taxes must have been filed within two years from the 
date such taxes were paid, and where the claim for refund 
was not filed until long after the expiration of two years. 

2. Whether the District of Columbia Tax Court, not 
having jurisdiction, and where, admittedly, no cause of 
action exists, erred in failing to place this case on its reserve 
calendar. 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit 


No. 13,042 


American Security and Trust Company, Executor U/W 
of Florence Monfort Gheen, deceased, Petitioner, 

v. 

District of Columbia, Respondent . 


BRIEF FOR RESPONDENT 


COUNTER STATEMENT OF THE CASE 

This case involves the disallowance by the Assessor of 
the District of Columbia of a claim for refund of District 
of Columbia estate taxes, the amount of which, petitioner 
states, is unknown (Pet. App. I). 1 The tax was paid April 
3, 1953 (Pet. App. 3). This tax was necessarily assessed 
by the Assessor under Sec. 47-1614, D. C. Code, 1951, 2 which 
requires the assessments in such cases to be based upon in¬ 
formation furnished to the Assessor in respect of a tax¬ 
payer’s Federal estate tax liability. 3 

1 The reference herein to “Pet. App.” is to the Appendix to petitioner’s 
brief which has been erroneously labeled “JOINT APPENDIX”. 

2 Quoted on page 6 of Petitioner’s brief. 

3 Sec. 47-1613. D. C. Code. 1951, quoted in part on pages 5 and 6 of Petitioner’s 
brief. 
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After the District of Columbia estate tax had been deter¬ 
mined, assessed and paid, as provided by law, Congress 
enacted the Technical Changes Act of 1953, 67 Stat. 615, ch. 
512, approved August 15, 1953, as a result of which the 
petitioner, a few days later (September 3, 1953), filed a 
claim for refund of Federal estate taxes paid (Pet. App. 
2, 3). The petitioner did not, however, file a similar claim 
for refund of District of Columbia estate taxes paid until 
August 5, 1955 (Pet. App. 3), long after expiration of the 
two-year period of time allowed for the filing of such claims 
under Sec. 14(a) of Title IX o f the District of Columbia 
Revenue AcTof 1937, added by~Sec.4 of the Act of July 10, 
1952, 66 Stat. 546, ch. 649 (Sec. 47-2413, D. C. Code, 1951, 
Supp. II). 4 The Assessor, therefore, promptly denied peti¬ 
tioner’s claim for refund (Pet. App. 5). On appeal to the 
District of Columbia Tax Court that Court, on motion of the 
respondent, dismissed such appeal for lack of jurisdiction. 

SUMMARY OF ARGUMENT 

The District of Columbia Tax Court has jurisdiction to 
determine whether there has been overpayments of taxes 
only in cases where timely claims for refund have been filed. 
Under the statute here involved a timely claim for refund can 
only be one -which has been filed within two years from the 
date the tax was paid. In this case the claim for refund 
was not filed until several months after expiration of the 
two-year period allowed. The Tax Court, therefore, did 
not have jurisdiction and its order dismissing the peti¬ 
tioner’s appeal to it from denial of the claim by the As¬ 
sessor of the District of Columbia should be affirmed. 

The District of Columbia Tax Court did not err in refus¬ 
ing to place petitioner’s appeal on that Court’s reserve cal¬ 
ender. Such calendar applies, of necessity, only to cases 
over which the Tax Court has jurisdiction, and which are at 
issue. In this case petitioner admittedly had no cause of 
action and, therefore, nothing could be at issue. 


4 Quoted on pages 6 and 7 of Petitoner’s brief. 
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The order of the District of Columbia Tax Court dismiss¬ 
ing petitioner’s appeal to it for lack of jurisdiction was 
correct and should be affirmed. 

ARGUMENT 


The District of Columbia Tax Court properly dismissed this 
proceeding for lack of jurisdiction. 

Sec. 14 of Title IX of the District of Columbia Revenue 
Act of 1937, as added by Sec. 4 o f the Act of July 10,1952, 
supra, provides authority and procedure for refunding Dis¬ 
trict of Columbia taxes overpaid, within prescribed limita¬ 
tions, with exceptions as to certain taxes not here material. 
The Tax Court, referring to the statutory provisions in¬ 
volved and the undisputed facts in this case, pointed out in a 
memorandum opinion (Pet. App. 9) that, insofar as pertin¬ 
ent, the statute provides (1) that no refund shall be allowed 
unless a claim has been filed within two years from the date 
the tax was paid; (2) that the amount of refund shall not ex¬ 
ceed the portion of the tax paid during the two years im¬ 
mediately preceding the filing of the claim; and (3) that the 
Tax Court has jurisdiction to determine whether there has 
been any overpayment of tax only in the event that a timely 
refund claim has been filed. The Tax Court stated (Pet. 
App. 9): 

“ • * • Here it will be seen that the claim for re¬ 
fund was not filed within two years of payment of 
the tax. The Court, therefore, has no jurisdiction 
to decide anything.” 

The decision of the Tax Court in this case was clearly 
correct. Although District of Columbia taxes paid may, in 
proper cases, be recovered by suits at common law under 
proper circumstances, 5 this is not such a proceeding. The 

5 Lindner v. District of Columbia (Mun. Ct. App., D. C., 1943), 32 A. 2d 540; 
51 Am. Jut., Taxation, 1005, Sec. 1167. 
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petitioner, by appeal to the District of Columbia Tax Court 
from denial of its untimely claim for refund of taxes, is 
pursuing a statutory remedy applicable to refunding taxes 
which must be exercised in the manner prescribed by the 
statute involved.® Subsection (a) of Sec. 14 of Title IX of 
the District of Columbia Revenue Act of 1937, as added by 
the Act of July 10, 1952, supra, specifically prohibits the 
allowance of any claim for refund of taxes “ after two years 
from the date the tax is paid unless before the expiration 
of such period a claim therefor is filed by the taxpayer”. 
Subsection (b) of said Sec. 14 specifically limits the juris¬ 
diction of the District of Columbia Tax Court in proceedings 
brought under Title IX, supra, to those in which “ a timely 
refund claim has been filed.” 

Inasmuch as the claim for refund in this case was not 
timely filed the Tax Court correctly dismissed this proceed¬ 
ing for lack of jurisdiction. 

The petitioner admits in its brief (p. 16) that it cannot, 
even now, allege that the District of Columbia has money 
that rightfully belongs to it, and that it cannot be said that 
it has a ‘ ‘ cause of action ’ \ Wholly aside from failure of the 
petitioner to comply with statutory requirements in proceed¬ 
ing with this appeal, this proceeding should be dismissed 
because no cause of action existed when the appeal was filed. 
Gold Seal Co. v. Weeks, 93 U. S. App. D. C. 249, 209 F. 2d 
802; Texas Portland Cement Co. v. McCord, 233 U. S. 157, 
34 S. Ct. 550, 58 L. Ed. 893; Werber v. Atkinson (Mun. Ct. 
App., D. C., 1951), 84 A. 2d 111; Porter v. Senderowitz (CCA 
3,1946), 158 F. 2d 435, cert, denied 330 U. S. 848; American 
Bonding and Trust Co. v. Gibson County (CCA 6, 1906), 
145 F. 871, 874. 

Petitioner complains in its brief of alleged harshness and 
injustice resulting from dismissal of its appeal by the Dis¬ 
trict of Columbia Tax Court and asserts on page 18 of its 
brief that “* * * the delay involved herein in arriving at 


6 51 Am. Jur., Taxation, 1006. Sec. 1168. 
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the final Federal and District taxes due and payable is 
caused by the complexities of the Federal tax system and 
not by anything appellant did or did not do.” (Emphasis 
supplied.) This complaint, although not pertinent to deci¬ 
sion of this case, has no basis in law or fact. We have shown 
in the counter statement of the case, supra, that the taxes 
here involved had been finally determined and assessed 
under existing law, and paid, and that this case came about 
by the claim of the petitioner for refund of such taxes which 
was filed in an attempt to take advantage of a statute enacted 
after the assessment and payment of the taxes involved. The 
Technical Changes Act of 1953, supra, became law August 
15, 1953, at which time the remedial statute of July 10, 
1952, here involved was in force. Although the petitioner 
filed a claim for refund of Federal estate taxes promptly on 
September 3,1953, it did not file a claim for refund of Dis¬ 
trict estate taxes until August 5, 1955, nearly two years 
later, long after expiration of the time allowed for the filing 
of such a claim under the Act of July 10, 1952, supra . So 
the petitioner’s predicament was brought about solely be¬ 
cause of what it did not do. The case of Forsberg v. District 

of Columbia, _U. S. App. D. C., 220 F. 2d 197, upon 

which petitioner relies, provides a two-edged tax sword 
which cuts both ways—a timely claim for refund filed by 
any taxpayer under the ruling in the Forsberg case may 
result in a refund or the assessment of additional tax no 
matter how long a time the Federal authorities may take to 
determine the Federal estate tax question. The principal 
distinction between the Forsberg case and the present case 
is that, unlike the present case, a timely claim for refund was 
filed in the Forsberg case under the Act of July 10, 1952. 

The petitioner, in its brief (pp. 11,14), asks this Court to 
change the statutory language of the Act of July 10, 1952, 
supra, requiring that claims for refund, to be allowed, must 
be filed within two years from the date the tax was paid, so 
that it means “two years from the date it is actually deter¬ 
mined that an overpayment of tax has been made” (Pet. 
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Br., p. 14). It is firmly established that this cannot be done. 
Story v. Snyder , 87 U. S. App. D. C. 96,184 F. 2d 454, cert, 
denied 340 U. S. 866; Pflueger v. United States, 73 App. D. C. 
364,121 F. 2d 732, cert, denied 314 U. S. 617. 

Finally, the petitioner seeks prospective future relief in 
connection with its claim for refund of District taxes under 
Sec. 47-1016, D. C. Code, 1951, 7 which authorizes the Com¬ 
missioners of the District of Columbia to cause erroneously 
paid taxes to be refunded upon the issuance of a certificate 
of the Collector of Taxes of such erroneous payment. This 
provision of the Code was taken from an act of the Legisla¬ 
tive Assembly of January 19, 1872. If such remedy still 
exists, it is solely an administrative remedy without provi¬ 
sion for appeal from the administrative determination to 
any tribunal whatsoever. The only possible judicial pro¬ 
cedure which could be taken under Sec. 47-1016, D. C. Code, 
1951, would be a civil action in the nature of mandamus to 
compel the Commissioners to cause taxes to be refunded, in 
which event it would be essential for a taxpayer to show 
to the trial court (1) that the Collector had issued the certi¬ 
ficate required and (2) the Commissioners, without just 
cause, failed and refused to cause the taxes covered by the 
certificate to be refunded. This brings into play another 
firmly established rule that all administrative remedies must 
be exhausted before resort to judicial relief. Aircraft & 
Diesel Equipment Corp. v. Hirsch, et al., 331 U. S. 752; 
Myers v. Bethlehem. Shipbuilding Corp., 303 U. S. 41; Gold¬ 
smith v. Board of Tax Appeals, 270 U. S. 117; Macauley v. 
Waterman Steamship Corp., 327 U. S. 540; Securities & Ex¬ 
change Commission v. Otis & Co., 338 U. S. 843; Mallory Coal 
Co. v. National Bituminous Coal Commission, 69 App. D. C. 
166,174, 99 F. 2d 399,407; Bolger v. Marshall, 90 U. S. App. 
D. C. 30,193 F. 2d 37; Johnson v. Nelson, 86 U. S. App. D. C. 
98,180 F. 2d 386, cert, denied 339 U. S. 957; Cqmp v. Herzog, 
88 U. S. App. D. C. 373, 190 F. 2d 605. 


* Quoted on page S of Petitioner’s brief. 
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n 

The District of Columbia Tax Court did not err in refusing to 
place this case on its Reserve Calendar. 

Petitioner asserts that the District of Columbia Tax Court 
erred in denying its prayer that this case be placed on that 
Court’s reserve calendar to await the outcome of the peti¬ 
tioner’s claim for refund of Federal estate taxes. 

Rule 19(c) of the Rules of the District of Columbia Tax 
Court provides: 8 

“Reserve calendar.—A proceeding which is at 
issue may be placed upon the reserve calendar for 
good cause, as, for example, to await the decision of 
a court in a pending case.” (Emphasis supplied.) 

In this case there is, admittedly, no cause of action and, 
consequently, nothing to be “at issue”. The Tax Court, 
therefore, did not err in this respect. 

CONCLUSION 

It is respectfully submitted that the action of the District 
of Columbia Tax Court in dismissing this proceeding for 
lack of jurisdiction was correct and that such action should 
be affirmed. 

Vernon E. West, 

Corporation Counsel , D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D. C., 

George C. Updegraff, 

Assistant Corporation Counsel , 7). C., 
Attorneys for Respondent , 

District Building, 

Washington 4, D. C. 

8 Par. 13-820 DCCT (District of Columbia Tax Service, published by 
Commerce Clearing: House. Inc.). 




